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ISSUES PRESENTED 

I.  DID THE INDUSTRIAL COMMISSION CORRECTLY DEFINE “TOTAL 

LOSS OF WAGE-EARNING CAPACITY”? 
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STATEMENT OF FACTS 

 

 Amici Curiae1 endorse the facts as set out in defendant-appellees’ brief. 

 

ARGUMENT 

I. THE INDUSTRIAL COMMISSION CORRECTLY DEFINED “TOTAL LOSS 

OF WAGE-EARNING CAPACITY.”   

 

A. WHY AND HOW THE 2011 REFORM ACT WAS ENACTED. 

Prior to 24 June 2011, N.C.G.S. § 97-29 provided as follows: 

(a) Except as hereinafter otherwise provided, where the 

incapacity for work resulting from the injury is total, the employer 

shall pay or cause to be paid, as hereinafter provided, to the 

injured employee during such total disability a weekly 

compensation equal to sixty-six and two-thirds percent (66 2/3%) 

of his average weekly wage, but not more than the amount 

established annually to be effective October 1 as provided herein, 

nor less than thirty dollars ($30.00) per week. 

(b) In cases of total and permanent disability, 

compensation, including medical compensation, shall be paid for 

by the employer during the lifetime of the injured employee.  

 

N.C.G.S. § 97-29 (2009).  There was no cap on the receipt of temporary total 

disability (TTD) benefits.  As a result, absent return to work, death or termination 

of benefits as otherwise provided under N.C.G.S. § 97-18.1, injured workers in 

North Carolina could conceivably receive lifetime benefits.  This put North Carolina 

at a competitive disadvantage, particularly in comparison with surrounding states 

with caps on TTD benefits.   

 
1 Pursuant to Rule 28(i) of the North Carolina Rules of Appellate Procedure, Amici Curiae submit this brief in 

support of defendant-appellees.  No person or entity, other than Amici Curiae, its members, or its counsel, directly or 

indirectly, wrote this brief or contributed money for its preparation. 
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 On 5 April 2011, members of the North Carolina House of Representatives 

Standing Committee on Insurance viewed a PowerPoint presentation prepared by 

the Workers Compensation Research Institute (WCRI), an independent non-profit 

organization that provides objective information about public policy issues involving 

workers’ compensation.  Delivered by Dr. Richard A. Victor, Executive Director of 

WCRI, the presentation outlined WCRI’s “major findings from its series of studies 

on the North Carolina workers’ compensation system – focused on workers’ 

outcomes and employers’ costs.” See North Carolina House of Representatives, 

Minutes for House Standing Committee on Insurance (April 5, 2011) (App pp 1-49); 

see also Richard Victor, How Workers’ Compensation in North Carolina Compares to 

Other States, WCRI (April 5, 2011) (App 27-49). The findings illustrated that from 

2006 to 2009, North Carolina had not only the highest total costs per claim out of 

the 16 states studied, but also the highest indemnity benefits paid per claim.  

During this time period, North Carolina was the second highest state for (1) 

frequency of lump sum settlements, (2) the dollar amount of lump sum settlements, 

(3) the number of lump sum settlements exceeding $50,000, and (4) the duration of 

temporary disability payments.  In addition, from 2003 to 2008, North Carolina’s 

total costs per claim grew faster than the median state in the study and 

litigiousness also increased by approximately 10%.  As a result of this study, WCRI 

determined that North Carolina’s average cost per claim was 19-45% higher than 

the median state and cost reduction opportunities existed to bring North Carolina 

more in line with median states.   
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 Among the attendees at the 5 April 2011 meeting were two Committee 

members, Representative and Speaker Pro Tempore Dale Folwell and 

Representative Jim Crawford.  The following day, in an effort to address the 

significantly higher indemnity cost per claim in North Carolina compared to the 

rest of the country identified in the WCRI presentation, North Carolina House Bill 

(HB) 709 was filed by Representatives Folwell and Crawford, along with 

Representatives Dollar  - fand Hager.    

 Representative Folwell also issued a press release echoing the information 

contained in the WCRI presentation.  Therein, he notes that “TTD benefits are paid 

when a worker is TEMPORARILY unable to earn wages.”  See Press Release, 

Representative and Speaker Pro Tempore Dale Folwell, Workers’ Compensation:  

Putting North Carolina Back to Work (2011) (App pp 50-51).  As documented in the 

graph, while our surrounding states had caps on TTD benefits (South Carolina and 

Virginia at 500 weeks, and Tennessee and Georgia at 400 weeks), North Carolina’s 

current system provided for lifetime benefits.  As a result, “North Carolina hurts its 

ability to compete by turning our workers’ comp system into a retirement system.”  

Id.  Representative Folwell also cited to the results of a study conducted in 

February 2011 by National Research, Inc. in which participants were asked 

whether they agreed or disagreed with the following statement: “A person who is 

injured on the job should receive workers compensation for the remainder of their 

life, even if they are able to work at a different job.”  Eighty-five percent of those 

polled disagreed, 66% of which “strongly disagree[d].”  Id. 
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In the first edition of HB 709, a firm cap of 500 weeks was placed on the 

receipt of TTD benefits, with the only exception pertaining to cases of total and 

permanent disability.  In exchange, HB 709 proposed increases in the benefits 

available to injured workers in other areas.  Specifically, temporary partial 

disability benefits under N.C.G.S. § 97-30 were increased from 300 to 500 weeks, 

death benefits pursuant to N.C.G.S. § 97-38 were increased from 400 to 500 weeks, 

and burial expenses were increased from $3,500.00 to $10,000.00.  See House Bill 

709 – First Edition, General Assembly of NC (Session 2011) (App pp 52-61).     

In response to objections to the proposed cap on TTD benefits, members 

representing both injured workers and the business community worked together 

over several months to negotiate the terms of HB 709 and create a balanced piece of 

legislation that benefited both employers and injured workers.  As a result of this 

collaboration, HB 709 was revised to include a very limited exception to the 500-

week cap on TTD benefits subject to a new burden of proof.  The minutes to the 9 

June 2011 meeting of the North Carolina Senate Insurance Committee reflect that 

this was a bipartisan compromise supported by all affected parties. 

Paul Cooey, Advocates for Justice, spoke to endorse the bill.  John 

McAllister, NC Chamber, spoke to endorse the bill.  Andy Ellen, Retail 

Merchants, spoke to endorse the bill.  Chip Baggett, NC Medical 

Society, spoke to endorse the bill.  James Andrew, AFLCIO, spoke to 

endorse the bill.  Rep. Hager spoke as a co-sponsor to endorse the bill.  

Senator Jackson made a motion for favorable report as to the House 

Committee Substitute Bill and the motion passed.  The House 

Committee Substitute, summary, and press release from 

Representative Folwell is attached.       
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See North Carolina Senate, Minutes for Senate Insurance Committee (June 9, 2011) 

(App pp 62-93). Ultimately, HB 709 was passed almost unanimously by the NC 

House and Senate and signed into law on 24 June 2011 by Governor Perdue.  

N.C.G.S. § 97-29, as currently written, states as follow:  

(a)  When an employee qualifies for total disability, the employer 

shall pay or cause to be paid, as hereinafter provided by subsections (b) 

through (d) of this section, to the injured employee a weekly 

compensation equal to sixty-six and two-thirds percent (662/3%) of his 

average weekly wages, but not more than the amount established 

annually to be effective January 1 as provided herein, nor less than 

thirty dollars ($30.00) per week. 

(b)        When a claim is compensable pursuant to G.S. 97-18(b), 

paid without prejudice pursuant to G.S. 97-18(d), agreed by the parties 

pursuant to G.S. 97-82, or when a claim has been deemed compensable 

following a hearing pursuant to G.S. 97-84, the employee qualifies for 

temporary total disability subject to the limitations noted herein. The 

employee shall not be entitled to compensation pursuant to this 

subsection greater than 500 weeks from the date of first disability 

unless the employee qualifies for extended compensation under 

subsection (c) of this section. 

(c)        An employee may qualify for extended compensation in 

excess of the 500-week limitation on temporary total disability as 

described in subsection (b) of this section only if (i) at the time the 

employee makes application to the Commission to exceed the 500-week 

limitation on temporary total disability as described in subsection (b) 

of this section, 425 weeks have passed since the date of first disability 

and (ii) pursuant to the provisions of G.S. 97-84, unless agreed to by 

the parties, the employee shall prove by a preponderance of the evidence 

that the employee has sustained a total loss of wage-earning capacity. If 

an employee makes application for extended compensation pursuant to 

this subsection and is awarded extended compensation by the 

Commission, the award shall not be stayed pursuant to G.S. 97-85 or 

G.S. 97-86 until the full Commission or an appellate court determines 

otherwise. Upon its own motion or upon the application of any party in 

interest, the Industrial Commission may review an award for extended 

compensation in excess of the 500-week limitation on temporary total 

disability described in subsection (b) of this section, and, on such 

review, may make an award ending or continuing extended 

compensation. When reviewing a prior award to determine if the 

employee remains entitled to extended compensation, the Commission 
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shall determine if the employer has proven by a preponderance of the 

evidence that the employee no longer has a total loss of wage-earning 

capacity. When an employee is receiving full retirement benefits under 

section 202(a) of the Social Security Act, after attainment of retirement 

age, as defined in section 216(l) of the Social Security Act, the employer 

may reduce the extended compensation by one hundred percent (100%) 

of the employee's retirement benefit. The reduction shall consist of the 

employee's primary benefit paid pursuant to section 202(a) of the 

Social Security Act but shall not include any dependent or auxiliary 

benefits paid pursuant to any other section of the Social Security Act, if 

any, or any cost-of-living increases in benefits made pursuant to 

section 215(i) of the Social Security Act. 

 

N.C.G.S. § 97-29 (2013) (emphasis added).  

B. “TOTAL LOSS OF WAGE-EARNING CAPACITY” AS INTENDED 

UNDER N.C.G.S. § 97-29(C). 

 

The primary rule of statutory construction is that the intent of the legislature 

controls the interpretation of a statute.  Blackmon v. NC Dep’t of Corr., 343 N.C. 

259, 265, 470 S.E.2d 8, 11 (1996) (citing Derebery v. Pitt Co. Fire Marshall, 318 N.C. 

192, 196, 347 S.E.2d 814, 817 (1986)). 

Legislative intent controls the meaning of a statute; and 

in ascertaining this intent, a court must consider the act 

as a whole, weighing the language of the statute, its 

spirit, and that which the statute seeks to accomplish. 

The statute’s words should be given their natural and 

ordinary meaning unless the context requires them to be 

construed differently. 

 

Shelton v. Morehead Memorial Hospital, 318 N.C. 76, 82, 347 S.E.2d 

824, 828 (1986) (citations omitted), quoted in Evans v. AT & T 

Technologies, 332 N.C. 78, 86, 418 S.E.2d 503, 508–09 (1992). 

“Statutory interpretation properly begins with an examination of the 

plain words of the statute.” Correll v. Division of Social Services, 332 

N.C. 141, 144, 418 S.E.2d 232, 235 (1992) (citing Electric Supply Co. v. 

Swain Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991)). If the 

language of the statute is clear and is not ambiguous, we must 

conclude that the legislature intended the statute to be implemented 

according to the plain meaning of its terms. Id. (citing Lemons v. Boy 
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Scouts of America, Inc., 322 N.C. 271, 276, 367 S.E.2d 655, 688, reh'g 

denied, 322 N.C. 610, 370 S.E.2d 247 (1988)). 

 

Hyler v. GTE Prod. Co., 333 N.C. 258, 262, 425 S.E.2d 698, 701 (1993). 

The intent behind subsection (c) of 97-29 was to curb the excessive indemnity 

costs in North Carolina by capping benefits at 500 weeks except in very limited 

circumstances.  To achieve this, the plain language of N.C.G.S. § 97-29 creates two 

different standards by which an injured worker must prove disability.  The first 

standard applies during the 500 weeks from first date of disability and requires the 

plaintiff to prove disability pursuant to N.C.G.S. § 97-2(9), Hilliard v. Apex Cabinet 

Co., 305 N.C. 593, 290 S.E.2d 682 (1982) and Russell v. Lowes Prod. Distribution, 

108 N.C. App. 762, 765, 425 S.E.2d 454, 457 (1993).  In that scenario, once disability 

is proven, the burden shifts to the employer to prove that the employee is no longer 

disabled and is capable of returning to work.  This is the ‘competitive labor market’ 

model of earning capacity discussed at length by plaintiff, which was in place prior 

to the enactment of HB 709, and which oftentimes resulted in lifetime benefits, 

prompting the instant legislation. 

The second, new and different, standard applies to the post-500-week cap and 

requires the plaintiff to prove by a preponderance of evidence a “total loss of wage-

earning capacity” in order to receive extended compensation under N.C.G.S. § 97-

29(c).  “Total loss of wage-earning capacity” has never previously been defined in 

the Workers’ Compensation Act.  This being an issue of first impression, the Full 

Commission properly followed the rules for statutory construction, and first 

examined the meaning of the plain words of N.C.G.S. § 97-29(c) to determine 
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legislative intent.  The common meaning of the words, “total loss of wage-earning 

capacity,” being clear and unambiguous, is consistent with the Full Commission’s 

conclusion that plaintiff must prove a “complete destruction of the ability to earn 

wages.”  (R p 70).  This is the only definition which serves the purpose and intent of 

HB 709, and the Full Commission’s reliance on Webster’s Dictionary is in keeping 

with the principles of statutory construction and was not in error.    

Plaintiff and the North Carolina Advocates for Justice (NCAJ) argue that the 

standards of disability pre- and post-500 weeks are identical.  The NCAJ even 

contends that the use of two standards for determining disability pre- and post-500 

weeks is “absurd.”  (NCAJ Br pp 4, 16).  However, if the standard of proof in both 

the pre- and post-500-week contexts is the same, as plaintiff and the NCAJ suggest, 

the cap on TTD benefits and the entirety of N.C.G.S. § 97-29(c) is rendered 

superfluous and redundant.  If the intent was to maintain the status quo, there 

would have been no reason for the legislature to amend N.C.G.S. § 97-29 in any 

respect.  This is illogical and cannot have been the intent of the legislature.  

Stevenson v. City of Durham, 281 N.C. 300, 303, 188 S.E.2d 281, 283 (1972) (“In 

seeking to discover and give effect to the legislative intent, an act must be 

considered as a whole, and none of its provisions shall be deemed useless or 

redundant if they can reasonably be considered as adding something to the act 

which is in harmony with its purpose.”).  The language, spirit and objective of HB 

709 was to bring North Carolina back in line with surrounding states and curb 
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excessive indemnity costs, while still protecting the injured worker.  If the standard 

pre- and post-500 weeks is the same, that intent is ignored.   

Plaintiff also argues that HB 709 was designed to clarify, not change, the 

law.  However, the title of HB 709 sheds light on the purpose of the amendment, 

which is to say, change the substance of the law.       

“Although the title given to a particular statutory provision is not 

controlling, it does shed some light on the legislative intent underlying 

the enactment of that provision.” State v. Fletcher, 370 N.C. 313, 807 

S.E.2d 528, 539 (2017) (citing Brown v. Brown, 353 N.C. at 224, 539 

S.E.2d at 623). “[E]ven when the language of a statute is plain, ‘the 

title of an act should be considered in ascertaining the intent of the 

legislature.’” Ray v. N.C. Dep’t of Transp., 366 N.C. 1, 8, 727 S.E.2d 

675, 681 (2012) (quoting Smith Chapel Baptist Church v. City of 

Durham, 350 N.C. 805, 812, 517 S.E.2d 874, 879 (1999) (citing State ex 

rel. Cobey v. Simpson, 333 N.C. 81, 90, 423 S.E.2d 759, 764 (1992))). 

 

State v. James, 371 N.C. 77, 87, 813 S.E.2d 195, 203 (2018). 

Plaintiff’s citation to Insulation Sys., Inc. v. Fisher, 197 N.C. App. 386, 678 

S.E.2d 357 (2009) acknowledges the relevance of a bill’s title in determining 

legislative intent, however, no reference to the title of this bill is made within 

plaintiff’s brief, nor in the NCAJ brief.  This omission is likely intentional, as the 

title of HB 709, An Act Protecting and Putting North Carolina Back to Work by 

Reforming the Workers’ Compensation Act, declares its purpose precisely.   

Reform is defined as “to put or change into an improved form or condition,” 

“to amend or improve by change of form or removal of faults or abuses,” “to put an 

end to (an evil) by enforcing or introducing a better method or course of action,” and 

“to induce or cause to abandon evil ways.”  Synonyms for reform include correct, 

rectify, remedy, redress, amend, and revise.  Merriam-Webster, (2022), 
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https://www.merriam-webster.com/dictionary/reform.  Neither brief in support of 

plaintiff’s appeal contains the word “reform” or any iteration thereof.  Conversely, 

clarify is defined as “to make understandable,” and “to free of confusion.”  Merriam-

Webster, (2022), https://www.merriam-webster.com/dictionary/clarify. 

By using the word “reforming” in its title, the legislature sent a clear message 

that HB 709 was meant to change the Workers’ Compensation Act, and not merely 

“clarify” it as suggested by plaintiff.  That message is gleaned not only from the title 

and the plain meaning of the words as discussed above, but upon review of the 

statute as a whole, the legislative history, and the circumstances that led to its 

enactment.  How can there be reform if there is no change in the manner or result?  

To hold as plaintiff would have this Court do, ignores the title and intent of HB 709 

and N.C.G.S. § 97-29.  

Plaintiff spends much of her brief focusing on the definition of “suitable 

employment” under N.C.G.S. § 97-2(22) and how there was no evidence an offer of 

employment was ever extended.  The NCAJ likewise focuses on the availability of a 

real job to defeat a claim for extended compensation.  However, this argument is 

wholly without merit.  First, this argument ignores the fact that the decision below 

was based on the facts of the claim and a weighing of the expert medical and 

vocational opinions.  The Full Commission, as the ultimate finder of fact and sole 

judge of credibility of the witnesses, unambiguously gave greater weight to the 

testimony and opinions rendered by Dr. Thompson and defendants’ vocational 

expert, Pamela Harris.  (R p 67).  Based on these opinions, which are conclusive on 
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appeal, the Full Commission determined that plaintiff had not suffered a “total loss 

of wage-earning capacity” and denied her request for extended compensation.  See 

Adams v. AVX Corp., 349 N.C. 676, 680, 509 S.E.2d 411, 413 (1998).  

Second, a simple comparison of the plain language of § 97-29(c) to § 97-29(d) 

highlights the legislature’s purposeful intent to place a greater burden on a plaintiff 

seeking extended compensation and to “discard the ‘competitive labor market’ 

model of earning capacity.”  (P’s Br p 11).  Subsection (d) outlines specific situations 

in which an injured employee may qualify for lifetime indemnity compensation due 

to a permanent total disability, “unless the employer shows by a preponderance of 

the evidence that the employee is capable of returning to suitable employment as 

defined in G.S. 97-2(22).”  There is no reference to “suitable employment as defined 

by G.S. 97-2(22)” anywhere in subsection (c).  The definition of suitable employment 

under N.C.G.S. § 97-2(22) was enacted simultaneously to N.C.G.S. § 97-29(c) in HB 

709.  See 2011 N.C. Session Law 287 (App pp 94-106).  Had the legislature intended 

for an injured employee to receive extended compensation by showing that “suitable 

employment as defined by G.S. 97-2(22)” was not available, it could have specified 

accordingly.  Likewise, had the legislature intended to require defendants to prove 

the availability of suitable employment under N.C.G.S. § 97-2(22) in order to 

terminate an award of extended compensation under subsection (c), it could have 

specified accordingly, just as it did in subsection (d).  Instead, the plain language of 

N.C.G.S. § 97-29(c) states that when reviewing a prior determination on extended 

compensation, “the Commission shall determine if the employer has proven by a 
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preponderance of the evidence that the employee no longer had a total loss of wage-

earning capacity.”  N.C.G.S. § 97-29(c) (2013).  

Plaintiff and NCAJ both acknowledge the principle of in pari materia and 

that a statute must be interpreted as a whole, and yet neither acknowledges the 

fact that N.C.G.S. § 97-2(22) is specifically referenced in N.C.G.S. § 97-29(d) but 

absent from N.C.G.S. § 97-29(c).  The only reasonable interpretation of the 

legislature’s intent in enacting subsection (c), when truly construed in pari materia 

with subsection (d) and the remainder of HB 709, is that it meant to establish a 

different burden of proof with respect to receipt of extended compensation that the 

Full Commission correctly determined did not include an analysis of suitability 

from a competitive employment standpoint.  (R p 69).   

Finally, this argument is a red herring. In the pre-500-week context, suitable 

employment only comes into play once plaintiff first proves disability.  By focusing 

on suitability and the availability of a real job, plaintiff and the NCAJ 

impermissibly shift the burden of proof to defendants despite the fact that the plain 

language of subsection (c) explicitly states that it is plaintiff that bears the burden 

of proving “by a preponderance of the evidence that the employee has sustained a 

total loss of wage-earning capacity” in order to receive extended compensation.  

N.C.G.S. § 97-29(c).  Nowhere in plaintiff’s brief does she outline how she met her 

initial burden of proof, absent the testimony of her vocational expert, which was 

discounted by the Full Commission because her opinions were not consistent with 

plaintiff’s abilities and experience.  (R p 67).  
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 The Full Commission’s definition of “total loss of wage-earning capacity” as 

“complete destruction of the ability to earn wages” is the only definition that 

comports with the intent of the legislature to curtail TTD payments made in North 

Carolina.  This definition recognizes that concessions were made in HB 709 to 

increase partial disability and death benefits and incentivize returning to work in 

exchange for the cap on TTD benefits.  This definition also respects the compromise 

between all North Carolina workers’ compensation stakeholders to achieve balanced 

legislation that afforded benefits to everyone.  If this Court holds as plaintiff and 

the NCAJ request, the business community would have made significant 

concessions but gained nothing in return.   

CONCLUSION 

 For the reasons stated above, Amici Curiae respectfully request that the Full 

Commission Opinion and Award be AFFIRMED.   

  Respectfully submitted this the 19th day of August 2022. 
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