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APPLICATION FOR LEAVE TO FILE AMICI CURIAE

BRIEF AND STATEMENTS OF INTERESTS OF AMICI 

CURIAE

TO THE HONORABLE PRESIDING JUSTICE: 

Amici Curiae the New Civil Liberties Alliance, the National 

Federation of Independent Business Small Business Legal 

Center, and the California Farm Bureau Federation respectfully 

make this application to file the accompanying brief pursuant to 

California Rules of Court, Rule 8.200(c). This brief is offered in 

support of Plaintiffs-Appellants and Cross-Appellees Warren and 

Henny Lent. 

Amici vf brief will assist the Court by highlighting 

important due process and agency adjudication considerations 

implicated in this case. This brief draws on amici vf XkcXe\XaVX

and expertise in administrative adjudications both in California 

and nationally.  

The New Civil Liberties Alliance &sE:C8t' is a nonpartisan 

nonprofit civil rights organization devoted to defending 

constitutional freedoms from violations by the administrative 

state. J[X sV\i\_ _\UXeg\Xft bY g[X beZTa\mTg\bavf aT`X \aV_hWX

rights at least as old as the United States Constitution itself, 

such as the right to due process of law and the right to be tried in 

front of an impartial and independent judge (not a partial and 

dependent adjudicator). Yet these selfsame rights are also very 

contemporaryrand in dire need of renewed vindicationr

precisely because legislatures, administrative agencies like the 
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:T_\Ybea\T :bTfgT_ :b``\ff\ba &sCommissiont'( TaW XiXa

sometimes the courts have neglected them for so long. 

NCLA considers administrative adjudication an especially 

serious threat to civil liberties.  Although Americans still enjoy 

the shell of their Republic, a very different sort of government 

has developed within itra type, in fact, that state and federal 

constitutions were designed to prevent.  This unconstitutional 

administrative statX j\g[\a g[X :bafg\ghg\bavf Ka\gXW IgTgXfr

and within the State of Californiar\f E:C8vf V[\XY VbaVXea [XeX*

The National Federation of Independent Business Small 

9hf\aXff CXZT_ :XagXe &sE=@9 CXZT_ :XagXet' is a nonprofit, 

public interest law firm established to provide legal resources 

TaW UX g[X ib\VX Ybe f`T__ Uhf\aXffXf \a g[X aTg\bavf Vbhegf

through representation on issues of public interest affecting small 

businesses.  The National Federation of Independent Business 

&E=@9' \f g[X aTg\bavf _XTW\aZ f`T__ business association, 

representing members in Washington, D.C., and all 50 state 

capitals.  Founded in 1943 as a nonprofit, nonpartisan 

beZTa\mTg\ba( E=@9vf `\ff\ba \f gb ceb`bgX TaW cebgXVg g[X e\Z[g

of its members to own, operate and grow their businesses.   

NFIB represents small businesses nationwide, and its 

membership spans the spectrum of business operations, ranging 

from sole proprietor enterprises to firms with hundreds of 

X`c_blXXf* M[\_X g[XeX \f ab fgTaWTeW WXY\a\g\ba bY T sf`T__

Uhf\aXff(t g[X typical NFIB member employs 10 people and 

reports gross sales of about $500,000 a year. The NFIB 

membership is a reflection of American small business. 
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To fulfill its role as the voice for small business, the NFIB Legal 

Center frequently files amicus briefs in cases that will impact 

small businesses.   

J[X :T_\Ybea\T =Te` 9heXTh =XWXeTg\ba &s=Te` 9heXTht' \f

a non-governmental, non-profit, voluntary membership 

California corporation whose purpose is to protect and promote 

agricultural interests throughout the state of California and to 

find solutions to the problems of the farm, the farm home, and 

g[X eheT_ Vb``ha\gl* =Te` 9heXTh \f :T_\Ybea\Tvf _TeZXfg YTe`

organization, comprised of 53 county Farm Bureaus currently 

representing approximately 38,000 agricultural, associate and 

collegiate members in 56 counties, including members in 

:T_\Ybea\Tvf VbTfgT_ Vbhag\Xf* =Te` 9heXTh fge\iXf gb cebgXVg TaW

improve the ability of farmers and ranchers engaged in 

production agriculture to provide a reliable supply of food and 

Y\UXe g[ebhZ[ eXfcbaf\U_X fgXjTeWf[\c bY :T_\Ybea\Tvf eXfbheVXf*

Amici are particularly disturbed by the :b``\ff\bavf

unconstitutional regulatory enforcement and adjudication 

practice under the California Coastal Actvf eXVXag_l XaTVgXW Pub. 

Res. Code § 30821. 

Because this case involves one of the first contested 

applications of section 30821, the decision of this Court will 

strongly impact not only the due process rights of the Lents, but 

the rights of future enforcement targets as well. T[\f :bhegvf

decision will also establish and define the scope of the 

:b``\ff\bavf power under section 38021. The proposed brief will 

assist the Court in making those determinations through amicivf
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unique expertise in, and experience with administrative 

adjudications. Accordingly, amici respectfully request leave to file 

the amici curiae brief that is combined with this application. 

Pursuant to California Rules of Court, Rule 8.200(c)(3), 

amici declare that no party or counsel for a party in the pending 

appeal authored the accompanying brief in whole or in part. 

Furthermore, no party, counsel for party, or other person or 

entity made a monetary contribution intended to fund the 

preparation or submission of the accompanying brief. 

DATED: July 20, 2020 Respectfully Submitted, 

_________________________ 

Fredrick A. Hagen  

#8# (7217405 $" )/326
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BRIEF OF AMICI CURIAE 

I. A74 2=;;8@@8=<^@ 740?8<6 >?=24@@ 0<3

DECISION TO LEVY A $4.185 MILLION

ADMINISTRATIVE CIVIL PENALTY VIOLATED

A74 :4<A@^ 3B4 >?=24@@ ?867A@ 0<3

WARRANTS REMAND

A. At a Minimum, Due Process Requires Notice

and a Meaningful Opportunity to Respond, but

XMJ 2SQQNWWNSR^W 7JFVNRL >VSZNIJI XMJ :JRXW

with Neither

The Due Process Clauses of the California and United 

States Constitutions state clearly that no person may be deprived 

bY s_\YX( _\UXegl( be cebcXegl( j\g[bhg WhX cebVXff bY _Tj*t K*I*

Const. amend. XIV; Cal. Const. art. I, § 7. As Justice Cardozo 

observed, the essential element of due proVXff \f sthe protection 

bY g[X \aW\i\WhT_ TZT\afg TeU\geTel TVg\ba*t Ohio Bell Tel. Co. v. 

Pub. Utilities CommYK, 301 U.S. 292, 302 (1937); AD) ;LB?VYP 0OCPF

Start, Inc. v. Los Angeles County Office of Education, 57 Cal. 4th 

197, 212 (2013). At a minimum, due process requires notice and a 

meaningful opportunity to respond. See ;LB?VYP 0OCPF :Q?OQ, 57 

Cal. 4th at 212. Due process is flexible, but a meaningful 

opportunity to respond also requires an impartial adjudicator. 

Id.; see also infra Section II. This flexibility protects individuals 

from arbitrary actions by permitting due process to sbe tailored to 

g[X eXdh\eX`Xagf bY XTV[ cTeg\Vh_Te f\ghTg\ba*t In re Marriage of 

Flaherty, 31 Cal. 3d 637, 654 (1982).  

Here, the administrative civil penalty calculation looks 

more like the result of a bidding war instigated by an auctioneer, 

rather than a reasoned consideration, analysis, and weighing of 
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section 303-+vf cXaT_gl YTVgbef in a manner comporting with due 

process.  

The Lents were told that the staff recommended a scXaT_gl

\a g[X eTaZX bY $3++(+++ gb $,(0++(+++t Uhg fcXV\Y\VT__l

recommended a $950,000 penalty. AR 470-471. The same report 

also indicated that the Commission could impose a maximum fine 

of $8,370,000. AR 500. Facing a roughly $7,570,000 range in 

penalties as indicated in the report, it was not clear to the Lents 

until the hearing that the Commission intended to deviate 

hcjTeWf Yeb` g[X fgTYYvf eXVb``XaWTg\ba* 8H /-.,* 8f g[X CXagf

noted, the first request to deviate upward came not from the 

Commission but from the public during the comment period, 

which occurred after the Lents had completed their presentation. 

AR 4188-4217, 4231, 4240, 4244, 4246-47.  

During the public comment period, the proposed 

administrative civil penalty escalated rapidly with successive 

witnesses in a frenzy to demand that it be higher, with at least 

one request for the full penalty indicated in the report of over 

$8.3 million. Id. After the public made its demands, the 

Commission joined in and began considering upward departures 

from the suggested range. AR 4259-4310. At no time, however, 

did the Commission provide the Lents with the opportunity to 

respond to these newly proposed amounts. Id.  

This haggling over the amount of the administrative civil 

penalty to impose i\b_TgXW g[X CXagfv WhX cebVXff e\Z[gf* 8f g[X

ge\T_ Vbheg eXVbZa\mXW( TaW g[X :b``\ff\ba abj TccXT_f( sWhX

process requires that the Commission comply with this practice 
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and give Petitioners an additional opportunity to present 

Xi\WXaVX TaW TeZhX TZT\afg g[X $/*, `\__\ba Y\aX*t 8ccX__Tagfv

8cc* Lb_* @@( Tg .-,* J[X ge\T_ Vbhegvf bc\a\ba \a[XeXag_l

acknowledged the flexible nature of due process and applied it to 

g[X YTVgf TaW V\eVh`fgTaVXf _XTW\aZ gb g[X :b``\ff\bavf

exorbitant penalty. In sum, the Lents did not have sufficient 

notice of the penalty against them because it was increased in 

real time at the hearing. The Commission then refused to allow 

the Lents the opportunity to meaningfully respond to the 

increase in the penalty. The trial court recognized that, under 

these circumstances, due process demands more than what was 

provided to the Lents and that remand is warranted. This Court 

should recognize that as well. 

B. Binding Involuntary Adjudications that Occur 

Outside of the Courts Violate Due Process 

There is another, more universal due process consideration 

that also mitigates against g[X :b``\ff\bavf arguments that the 

Lents received due process and that remand is not warranted. 

Namely, all binding involuntary adjudications occurring outside 

the courts that impose legal obligations violate due process.  

As a policy matter, benefits accrue from the :bTfgT_ 8Vgvf

legislative goal of maximizing public access.  See Pub. Res. Code § 

30001.5(c). By focusing on the perceived policy value of levying 

administrative civil penalties under section 30821 to alleviate 

alleged violations of the 8Vgvf chU_\V TVVXff cebi\f\baf( g[X

Commission misses the important fact that section 30821 

necessarily violates eXZh_TgXW cXefbafv TaW _TaWbjaXefv V\i\_
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rights and civil liberties. The arrogation of judicial power through 

binding adjudication by the Commission denies regulated entities 

their right to an independent judge, and to the full due process of 

law. This denial is because the constitutional principle of due 

cebVXff s\f abg f\`c_l WhX cebVXff p Uhg g[X WhX cebVXff bf lawr

meaning judicial decisions following the law, in the courts of law, 

\a TVVbeW j\g[ g[X\e XffXag\T_ geTW\g\baT_ cebVXWheXf*t G[\_\c

Hamburger, Is Administrative Law Unlawful? 254 (U. Chicago 

Press 2014).  

When the government chooses to exercise its power through 

administrative shortcuts, i.e., section 30821 administrative civil 

penalties, rather than constitutionally permissible pathways, i.e., 

imposition of civil liability by the superior court under section 

30820, g[X ZbiXea`Xagvf TVg\baf UeXTg[X aXj _\YX \agb g[X UTf\V

elements of absolute power. See id. at 6-7. J[X :b``\ff\bavf

levying of fines under section 30821 \aYe\aZXf ba g[X CXagfv WhX

process rights. Even though the :b``\ff\bavf WXV\f\ba eX`T\af

reviewable in the courts, see McHugh v. Santa Monica Rent 

Control Board, 49 Cal. 3d 348, 372 (1989), the constitutional 

harms still accrue, and justice delayed is justice denied. 

@aWXXW( g[X :b``\ff\bavf Xag[hf\Tf` Ybe fXVg\ba .+3-,

illustrates this point. See Cross-8ccX__Tagvf FcXa\aZ 9e\XY -.-24. 

The Commission has argued that seeking civil penalties under 

section 30820 g[ebhZ[ _\g\ZTg\ba jTf sTeWhbhft TaW eXdh\eXW

sgeX`XaWbhf XkcXaW\gheX bY eXfbheVXf*t Id. at 23. But that section 

30821vf XaTVg`Xag [Tf( \a VbageTfg( _XW sgb `hV[ dh\V^Xe

eXfb_hg\ba bY i\b_Tg\baf*t Id. at 24. The speed and efficiency of the 
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administrative shortcut, achieved in part by evading litigation 

before an independent court, makes it a preferable pathway for 

the Commission and thus more likely to be used in the future.1

  That the legislature created the pathway, and even 

incentivized its use through administrative convenience, is no 

defense to the unconstitutional nature of binding extralegal 

administrative adjudications.2 This point is especially true here 

where under section 30821, the Commission is empowered to levy 

an administrative civil penalty just upwards of $20.5 million for a 

single violation. Such unchecked power would even make the 

King himself blush. 

At a minimum, the trial court was correct to remand 

because the procedures the Commission employed in determining 

1 Moreover, administrative investigation, enforcement, and 

adjudication processes are inherently coercive, forcing regulated 

parties into settlement when there has been no independent 

finding of proof or admission of legal wrongdoing. The 

:b``\ff\bavf fgTgXment that the Lents could have settled for 

much less than the levied administrative penalty highlights the 

coercive nature of settlement that section 30821 enables. See, e.g.,

:b`U\aXW HXfcbaWXagvf 9e\XY TaW :ebff-Appellangvf FcXa\aZ

Brief 94. Since section 30821vf XaTVg`Xag( g[X :b``\ff\ba [Tf

secured a higher rate of settlements in a faster time. See Cross-

8ccX__Tagvf HXc_l 9e\XY .1*
2 Cf. Ohio Bell Telephone Co., 301 U.S. at 304-305  (internal 

V\gTg\baf b`\ggXW' &sJ[X e\Z[g gb fhV[ T QYT\e TaW bcXaR [XTe\aZ \f

baX bY ug[X ehW\`Xagf bY YT\e c_Tlv TffheXW gb XiXel _\g\ZTag Ul g[X

Fourteenth Amendment as a minimal requirement. There can be 

no compromise on the footing of convenience or expediency, or 

because of a natural desire to be rid of harassing delay, when 

that minimal requirement [of due process] has been neglected or 

\ZabeXW*t'; see also Endler v. Schutzbank, 68 Cal. 2d 162, 180 

(1968) (quoting id.).
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and levying its massive penalty against the Lents were 

constitutionally insufficient. Moreover, because any binding 

involuntary adjudications that occur outside the courts 

necessarily violate due process, any future attempts by the 

Commission to levy an administrative civil penalty against the 

Lents under section 30821 will also i\b_TgX g[X CXagfv due process 

rights.  

II. 3454?4<24 A= A74 2=;;8@@8=<^@

INTERPRETATION THAT  

§§ 30820 AND 30821 PERMIT CONSIDERING 

DETERRENCE IN SETTING AN ADMINISTRATIVE 

CIVIL PENALTY VIOLATES THE CALIFORNIA AND 

FEDERAL CONSTITUTIONS 

>eTag\aZ sdeferencet3 to agency statutory interpretations 

violates both the California and federal constitutions for two 

3 9LPP S) -?I) -L?PQ?I -LJJYK, 199 Cal. App. 4th 900, 938 (2011) 

&eXdh\e\aZ WXYXeXaVX gb sTa TW`\a\fgeTg\iX TZXaVl%f \agXeceXgTg\ba

of a statute or regulation involving its area of expertise unless 

the challenged construction contradicts the clear language and 

purpose of the interpreted provisiont'6 but see Yamaha Corp. of 

Am. v. State Bd. of Equalization, 19 Cal. 4th 1, 12 (1998) (in 

VbageTfg gb sdhTf\-_XZ\f_Tg\iXt eh_Xf( j[Xg[Xe TaW [bj `hV[

WXYXeXaVX Vbhegf TVVbeW Ta TZXaVlvf \agXeceXgTg\ba bY fgTghgXf \f

sYhaWT`XagT__l situationalt (emphasis in original)). The 

difference under a Ross analysis versus a Yamaha analysis is 

only the degree of deference due to the agency, if any. Cf. 

4GKBPQOLJ S) -?I) -L?PQ?I -LJJYK, 40 Cal. App. 5th 73, 96 (2019) 

(sQ9RXVThfX g[X `XTa\aZ bY g[X eX_XiTag cebi\f\baf bY g[X :\glvf

[Local Coastal Program] is plain, we need not resolve the issue of 

whether it is more appropriate to defer to the Commission [under 

the cases relied on in Ross] or the City [under Yamaha] when 

\agXeceXg\aZ g[X :\glvf QCbVT_ :bTfgT_ GebZeT`R( be j[Tg WXZeXX bY

WXYXeXaVX( \Y Tal( jbh_W UX Tccebce\TgX*t'* However, for the 

reasons discussed below, the Lents are harmed by deferring to 
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reasons. First, agency deference requires judges to abandon their 

duty of independent judgment in violation of Article III, § 3 of the 

California Constitution. Second, agency deference violates the 

Due Process Clauses of the California Constitution, Cal. Const. 

art. I, § 7, and the Fourteenth Amendment of the U.S. 

Constitution, by commanding judicial bias toward a litigant. Here 

the Commission seeks deference to its interpretation that 

deterrence is an appropriate penalty consideration for a first-time 

alleged offender under the factors enumerated in section 30820 

for levying an administrative civil penalty under section 30821. 

See Cross-ApcX__Tagvf HXc_l 9e\XY 29q31. 

A. Judicial Deference Violates Article III by

Requiring Judges to Abandon Their Duty of

Independent Judgment

Judicial deference compels judges to abandon their duty of 

independent judgment. Under the California Constitution, the 

judiciary is a separate and independent branch of the state 

government, and no member of the political branches shall 

exercise its powers except as permitted by the Constitution. Cal. 

Const. art. III, § 3. The judicial powers clause vests power in the 

fgTgXvf Vbhegf5 sJ[X cbjXe bY g[\f IgTgX \f iXfgXW \a g[X Supreme 

Court, courts of appeal, and superior courts, all of which are 

Vbhegf bY eXVbeW*t Cal. Const. art. VI, § 1.4 The California 

g[X :b``\ff\bavf \agXeceXgTg\ba eXZTeW_Xff bY g[X T`bhag bY

deference the Court ultimately provides. 

4 :T_\Ybea\T TZXaV\Xf `Tl sVbafg\ghg\baT__l [b_W [XTe\aZf(

WXgXe`\aX YTVgf( Tcc_l g[X _Tj gb g[bfX YTVgf( TaW beWXe eX_\XYt \Y

g[X TZXaVl TVg\i\gl \f sThg[be\mXW Ul fgTghgX be _XZ\f_Tg\ba TaW
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Supreme Court has observed that while Article III, section 3 of 

g[X :T_\Ybea\T :bafg\ghg\ba su`Tl fhZZXfg T f[Tec WX`TeVTg\ba

between the operations of the three branc[Xf bY ZbiXea`Xagvt g[X

courts have recognized that such demarcation does not preclude 

interrelatedness and even impact on functions between the 

branches of government. 5?OGKC 0LOCPQP :LAYV S) -?I. Coastal 

ComJYK, 36 Cal. 4th 1, 25 (2005) (quoting Superior Court v. Cty. 

of Mendocino, 13 Cal. 4th 45, 51 (1996)'* ?bjXiXe( :T_\Ybea\Tvf

fXcTeTg\ba bY cbjXef suWbVge\aX hadhXfg\baTU_l c_TVXf _\`\gf hcba

the actions of each branch with respect to the other braaV[Xf*vt

Id. (quoting County of Mendocino, 13 Cal. 4th at 53). 8aW sQTR

judge shall perform the duties of judicial office impartially, 

competently, and diligently.t Cal. Code Jud. Conduct Canon 3 

(emphasis added).  

Despite these stated principles, judicial deference would 

command California judges to abandon their impartiality and 

independence Ul Z\i\aZ Vbageb__\aZ jX\Z[g gb Ta TZXaVlvf bc\a\ba

of what a statute meansrnot because of the persuasiveness of 

g[X TZXaVlvf TeZh`Xag( Uhg eTg[Xe UTfXW fb_X_l ba g[X basic fact 

that the interpretive question the Commission has addressed is 

j\g[\a \gf TeXT bY sXkcXeg\fX.t See Ross, 199 Cal. App. 4th at 938; 

but see Pereira v. Sessions, 138 S. Ct. 2105, 2712 (2018) 

[the agency action is] reasonably necessary to effectuate the 

adm\a\fgeTg\iX TZXaVlvf ce\`Tel( _XZ\g\`TgX eXZh_Tgbel checbfXft

TaW suXffXag\T_v ]hW\V\T_ cbjXe &i.e., the power to make 

enforceable, binding judgments) remains ultimately in the courts, 

g[ebhZ[ eXi\Xj bY TZXaVl WXgXe`\aTg\baf*t McHugh, 49 Cal. 3d at 

372 (italics omitted); see also Walnut Creek Manor v. Fair 

/JMILVJCKQ $ 1LRPGKE -LJJYK, 54 Cal. 3d 245, 256 (1991). 
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(Kennedy, J., concurring) &s[I]t seems necessary and appropriate 

to reconsider, in an appropriate case, the premises that underlie 

Chevron and how courts have implemented that decision.  The 

proper rules for interpreting statutes and determining agency 

jurisdiction and substantive agency powers should accord with 

constitutional separation-of-powers principles and the function 

and province of the Judiciary*t'*

This abandonment of judicial responsibility is not tolerated 

in any other contextrnor should it be accepted by any truly 

independent judiciary. The California :bWX bY AhW\V\T_ :baWhVgvf

and the California :bafg\ghg\bavf mandate of judicial 

independence cannot be easily displaced. Yet agency deference 

would allow a non-judicial entity5 gb hfhec g[X ]hW\V\Telvf

constitutionally assigned power of interpretation and would 

Vb``TaW ]hWZXf gb sWXYXet gb g[X _XZT_ cebabhaVX`Xagf of a 

fhccbfXW sXkcXegt UbWl XkgXeaT_ gb g[X ]hW\V\Tel* See Ross, 199 

Cal. App. 4th at 938; but see Yamaha, 19 Cal. 4th at 11 

(interpretations of statute are sTa TZXaVlvf legal opinion, however 

uXkcXeg(v p QTaWR Vb``TaWQR T Vb``XafheTU_l _XffXe WXZeXX bY

]hW\V\T_ WXYXeXaVX*t (emphasis in original)). 

In the end, agency deference is nothing more than a 

command that courts abandon their duty of independent 

judgment and assign controlling weight to a non-]hW\V\T_ Xag\glvf

5 The Commission sometimes acts in a quasi-judicial function. See 

5?OGKC 0LOCPQP :LAYV, 36 Cal. 4th at 25 &sg[X :bTfgT_ :b``\ff\ba

is authorized (by the Coastal Act) to perform a variety of 

governmental functions, some generally characterized as 

uXkXVhg\iX(v fb`X udhTf\-_XZ\f_Tg\iX(v TaW fb`X udhTf\-]hW\V\T_*vt'*
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interpretation of a statute. It is no different in principle from an 

instruction that courts must assign weight and defer to statutory 

interpretations announced by a congressional committee, a group 

of expert legal scholars, or the Los Angeles Times editorial page. 

In each of these absurd scenarios, the courts similarly would be 

follow\aZ Tabg[Xe Xag\glvf \agXeceXgTg\ba bY T fgTghgX fb _baZ Tf \g

\f abg sV_XTe_l erroneoustrXiXa \Y g[X Vbhegvf bja ]hWZ`Xag

would lead it to conclude that the statute means something else.  

To be clear, there is nothing at all wrong or constitutionally 

proU_X`Tg\V TUbhg T Vbheg g[Tg Vbaf\WXef Ta TZXaVlvf

interpretation and gives it weight solely according to its 

persuasiveness. See, e.g., Tetra Tech EC, Inc. v. Wis. .CMYQ LD

Revenue, 914 N.W.2d 21, 53 (Wis. 2018) &abg\aZ sTW`\a\fgeTg\iX

agencies can sometimes bring unique insights to the matters for 

j[\V[ g[Xl TeX eXfcbaf\U_Xt Uhg g[Tg sWbXf abg `XTa jX f[bh_W

WXYXe gb g[X`t'* 8a TZXaVl \f Xag\g_XW gb [TiX \gf i\Xjf [XTeW TaW

considered by the court, just as any other litigant or amicus, and 

T Vbheg `Tl TaW f[bh_W Vbaf\WXe g[X sha\dhX \af\Z[gft Ta TZXaVl

may bring on account of its expertise and experience. Id. suQ;RhX

jX\Z[gv `XTaf ueXfcXVgYh_( Tccebce\TgX Vbaf\WXeTg\ba gb g[X

TZXaVlvf i\Xjfv j[\_X g[X Vbheg XkXeV\fXf \gf \aWXcXaWXag

judgment in deciding qhXfg\baf bY _TjtrWhX jX\Z[g s\f T `TggXe

bY cXefhTf\ba( abg WXYXeXaVX*t Id. But here, the trial court noted it 

must defer to sQgR[X :b``\ff\bavf \agXeceXgTg\ba bY g[X fgTghges 

and regulations haWXe j[\V[ Qg[X :b``\ff\baR bcXeTgXft and the 

Commission now asks this Court to enforce that mandatory 
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deference. 8ccX__Tagfv 8cc* Lb_* @@( Tg -40 (citing, Ross, 199 Cal. 

App. 4th at 921); Cross-8ccX__Tagvf HXc_l 9e\XY .+q31.  

HXVbZa\m\aZ Ta TeZh`Xagvf cXefhTf\iX jX\Z[g WbXf abg

Vb`ceb`\fX T Vbhegvf Whgl bY \aWXcXaWXag ]hWZ`Xag* In contrast, 

mandatory deference requires far more than respectful 

Vbaf\WXeTg\ba bY Ta TZXaVlvf i\Xjf6 \g Vb``TaWf g[Tg Vbhegf Z\iX

sZeXTg weightt to those views simply because the agency espouses 

them, and it instructs courts to subordinate their own judgments 

to the views preferred by the agency. See Ross, 199 Cal. App. 4th 

939 &s:bhegf must defer gb Ta TW`\a\fgeTg\iX TZXaVlvf

interpretation of a statute or regulation involving its area of 

expertise unless the challenged construction contradicts the clear 

_TaZhTZX TaW checbfX bY g[X \agXeceXgXW cebi\f\ba*t &X`c[Tf\f

added)); Id. at 922 &sTa TZXaVlvf \agXeceXgTg\ba bY \gf ZbiXea\aZ

fgTghgXf \f Xag\g_XW gb ZeXTg jX\Z[gt'*

The judicial duty of independent judgment allows (indeed, 

eXdh\eXf' Vbhegf gb Vbaf\WXe Ta TZXaVlvf i\Xjf TaW gb TWbcg g[X`

when persuasive( Uhg \g YbeU\Wf T eXZ\`X \a j[\V[ Vbhegf sWXYXet be

give automatic and controlling weight to a non-]hW\V\T_ Xag\glvf

interpretation of statutory languagerparticularly when that 

\agXeceXgTg\ba WbXf abg TVVbeW j\g[ g[X Vbhegvf fXafX bY g[X UXfg

interpretation.  

B. Judicial Deference Violates the Due Process

Clause by Requiring Judges to Show Bias in

Favor of the Commission

A related, more serious problem with judicial deference is 

that it requires the judiciary to display systematic bias in favor of 
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agencies whenever they appear as litigants. See generally Philip 

Hamburger, Chevron Bias, 84 Geo. Wash. L. Rev. 1187 (2016).6 It 

is bad enough that a court would abandon its duty of independent 

]hWZ`Xag Ul sWXYXee\aZt gb T abn-]hW\V\T_ Xag\glvf \agXeceXgTg\ba

of a statute. But for a court to abandon its independent judgment 

in favor of the legal judgment of an actual litigant before the 

court violates due process.  

The U.S. Supreme Court has held that even the appearance

of potential bias toward a litigant violates the Due Process 

Clause. See Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 886q

87 (2009); see also Masterpiece Cakeshop, Ltd. v. Colo. Civil 

9GEFQP -LJJYK, 138 S. Ct. 1719, 1734 (2018) (holding that agency 

TaW ]hW\V\T_ cebVXXW\aZf TeX eXdh\eXW gb cebi\WX saXhgeT_ TaW

eXfcXVgYh_ Vbaf\WXeTg\bat bY T _\g\ZTagvf i\Xjf YeXX Yeb` [bfg\_\gl

or bias); id. at 1734 (Kagan, J., concurring) (agreeing that the 

Constitution forbids agency or judicial proceedings that are 

s\aYXVgXW Ul * * * U\Tft'* 8aW g[X :T_\Ybea\T :bWX bY AhW\V\T_

:baWhVg `TaWTgXf g[Tg sQTR ]hWZX f[T__ cXeYbe` g[X Whg\Xf bY

judicial office impartially Q*Rt :T_* :bWX AhW* :baWhVg :Taba .6 see 

also ;LB?VYP 0OCPF :Q?OQ, 57 Cal. 4th 197. Nonetheless, under 

judicial deference doctrines, otherwise scrupulous judges who are 

sworn to administer justice impartially somehow feel compelled 

6 ?T`UheZXe Xkc_T\af g[Tg sthe Constitution prohibits judges 

from denying the due process of law, and judges therefore cannot 

engage in systematic bias in favor of the government. 

Nonetheless, judges defer to administrative interpretation, thus 

often engaging in systematic bias for the government and against 

bg[Xe cTeg\Xf*t Id. at 1250.
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to remove the judicial blindfold and tip the scales in favor of the 

ZbiXea`Xag TZXaVlvf cbf\g\ba* J[\f ceTVg\VX `hfg fgbc*

Judicial deference to agencies institutionalizes a regime of 

flfgX`Tg\V ]hW\V\T_ U\Tf( Ul eXdh\e\aZ Vbhegf gb sWXYXet gb TZXaVl

litigants whenever a disputed question of statutory 

interpretation arises. See Philip Hamburger, The Administrative 

Threat 43 (Encounter Books 2017) &sM[Xa g[X ZbiXea`Xag \f T

party to a case, the doctrines that require judicial deference to 

agency interpretation are precommitments in favor of the 

ZbiXea`Xagvf _XZT_ cbf\g\baQ*Rt'* Rather than exercise their own 

judgment about what the law is, deference doctrines instruct 

judges to defer to the judgment of one of the litigants before them 

unless it is clearly wrong.  

Imagine a judge who took a step further and openly 

admitted that he or she would accept a government-_\g\ZTagvf

interpretation of a statute by default. And, in doing so, this judge 

would reject any competing arguments offered by the non-

government litigant unless the government were clearly wrong. 

This is perilously close to what judges do whenever they apply 

deference doctrines in cases where an agency appears as a 

litigant. The government litigant wins simply by showing that its 

ceXYXeeXW \agXeceXgTg\ba bY g[X fgTghgX \f abg sV_XTe_l XeebaXbhft

while the opposing litigant gets no such latitude from the court 

TaW `hfg f[bj g[Tg g[X ZbiXea`Xagvf i\Xj \f abg `XeX_l jebaZ(

but clearly so. 
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C. Other States Are Abandoning Judicial

Deference Doctrines over Independence and

Bias Concerns

There is a growing trend among states rejecting deference 

to an administrTg\iX TZXaVlvf \agXeceXgTg\ba bY fgTghgXf TaW eh_Xf

in favor of maintaining an independent and impartial judiciary. 

California, like New York, has never been fully on board the 

deference train, and now is no time to change when the 

prevailing trend is running very much against judicial deference. 

In 2018, Florida voters approved a constitutional 

amendment eliminating deference to agency interpretations. See 

Fla. Const. art. V, § 21. The amendment precludes courts and 

TW`\a\fgeTg\iX [XTe\aZ bYY\VXef Yeb` WXYXee\aZ gb Ta TZXaVlvf

interpretation of a statute or rule and requires any 

interpretations to be made de novo. Id. That same year, Arizona 

enacgXW T fgTghgX g[Tg eXdh\eXf Vbhegf gb WXV\WX sT__ dhXfg\baf bY

law, including the interpretation of a constitutional or statutory 

provision or a rule adopted by an agency, without deference to 

any previous determination that may have been made on the 

quest\ba Ul g[X TZXaVl*t 8e\m* HXi* IgTg* o ,--910(E). Other state 

supreme courts have taken up the constitutional critiques of the 

court-created doctrine and rejected judicial deference.  

Wisconsin courts once f[bjXW sZeXTg jX\Z[g WXYXeXaVXt gb

agency statutory interpretations. But Wisconsin has also 

reversed course. See Tetra Tech, 914 N.W.2d at 33q34. The Tetra 

Tech Vbheg eXVbZa\mXW M\fVbaf\avf WXYXeXaVX WbVge\aX sWXce\iXQWR

the non-governmental party of an independent and impartial 

ge\UhaT_(t j[\_X ZeTag\aZ g[X seh_X bY WXV\f\bat gb Ta
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sTW`\a\fgeTg\iX TZXaVl Qg[TgR [Tf Ta bUi\bhf \agXeXfg \a g[X

outVb`X bY T VTfX gb j[\V[ \g \f T cTegl*t Id. at 50. The court thus 

VbaV_hWXW g[Tg sWXYXeXaVX g[eXTgXaf g[X `bfg X_X`XagT_ TfcXVg bY

T YT\e ge\T_tra fair and impartial decisionmaker. Id. By rejecting 

g[X WXYXeXaVX WbVge\aX( g[X Vbheg s`XeX_l QR ]b\aQXWR j\g[ g[X

ancients in recognizing that no one can be impartial in his own 

VTfX*t Id.7 The Wisconsin Supreme Court is not alone in rejecting 

deference recently.  The Supreme Courts of Mississippi and 

Arkansas have also expressly rejected deference to agency 

interpretations. See, e.g., King v. Miss. 5GIGQ?OV .CMYQ, 245 So.3d 

404, 408 (Miss. 2018) &sQ@Ra WXV\W\aZ ab _baZXe gb Z\iX WXYXeXaVX gb

agency interpretations, we step fully into the role the 

Constitution of 1890 provides for the courts and the courts alone, 

gb \agXeceXg fgTghgXf*t'6 Myers v. Yamato Kogyo Co., Ltd., 597 

S.W.3d 613, 617 (Ark. 2020) &s9l Z\i\aZ WXYXeXaVX gb TZXaV\Xfv

interpretations of statutes, the court effectively transfers the job 

of interpreting the law from the judiciary to the executive. This 

jX VTaabg Wb* p QMRX V_Te\Yl gbWTl g[Tg TZXaVl \agXeceXgTg\baf bY

statutes will be reviewed de novo. After all, it is the province and 

Whgl bY g[\f :bheg gb WXgXe`\aX j[Tg T fgTghgX `XTaf*t'6 see also 

In re Complaint of Rovas Against SBC Mich., 754 N.W.2d 259, 

272 (Mich. 2008) (rejecting Chevron deference because it 

7 Of note, after the Wisconsin Supreme Court expressly rejected 

deference in Tetra Tech( g[X fgTgXvf _XZ\f_TgheX _\^Xj\fX eX]XVgXW

deference by precluding state agencies from seeking it in 

proceedings. See Wis. Stat. 227.10(2g) &sEb TZXaVl `Tl fXX^

deference in any proceeding based on the agency's interpretation 

bY Tal _Tj*t'*
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sVb`cX_QfR WX_XZTg\ba bY g[X ]hW\V\Telvf Vbafg\ghg\baT_ Thg[be\gl gb

VbafgehX fgTghgXf gb Tabg[Xe UeTaV[ bY ZbiXea`Xag*t'*

In short, no rationale can support a practice that weights 

the scales in favor of a government litigantrthe most powerful of 

partiesrand that commands systematic bias in favor of the 

ZbiXea`Xagvf ceXYXeeXW \agXeceXgTg\baf bY fgTghgXf* M[XaXiXe

deference is applied in a case in which the government is a party, 

the courts deny due process to the non-governmental litigant by 

showing favbe\g\f` gb g[X ZbiXea`Xagvf \agXeceXgTg\ba bY g[X _Tj*

CONCLUSION 

For the reasons stated above, amici curiae respectfully 

submit that this Court should deny g[X :b``\ff\bavf requested 

relief. 
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