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DISCLAIMER
• The materials and information provided in this webinar and on 

NFIB’s website are for informational purposes only and not for 
the purpose of providing legal or tax advice. You should contact 
your attorney and/or tax professional to obtain advice with 
respect to any particular issue or problem. 

• This is based on information available by 1/13/21.



Agenda

 Common Employer Questions Related to the 
COVID vaccine 
Resource: University of Michigan Covid Vaccine FAQs

 Covid-19 Small Business Resources

 Step-by-Step Guide to the PPP 2nd Loan      
Application

 Other Small Business Finance Programs

 Send questions to info@nfib.org

https://www.uofmhealth.org/coronavirus/vaccine-faq


Covid-19 Vaccine: What Employers Should Know



Daniel Rauch is an associate 
attorney in the Denver office 
of Gibson, Dunn & Crutcher, 
where he practices in the 
firm’s litigation department. 
Prior to joining Gibson Dunn, 
Mr. Rauch served as Counsel 
to the Colorado Attorney 
General, where he litigated 
and argued criminal and 
constitutional appeals on 
behalf of the State of 
Colorado. At the start of his 
legal career, Mr. Rauch served 
as law clerk to the Honorable 
Neil M. Gorsuch on the 
United States Court of 
Appeals for the Tenth Circuit.

Jessica Brown is a partner in the 
Denver office of Gibson, Dunn & 
Crutcher and a member of the firm’s 
Labor and Employment and White 
Collar Defense and Investigations 
practice groups. She has substantial 
experience conducting and managing 
workplace investigations and working 
with clients to address whistleblower 
complaints on a wide range of topics. 
Jessica has been ranked by Chambers 
U.S.A. for 16 consecutive years as a 
leading Labor & Employment lawyer 
and is currently ranked in Band 1. She 
also is the current President of the 
Colorado Bar Association.
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The end of the beginning…
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Sandra Lindsay, pictured, as first U.S. nurse to receive the COVID-19 Vaccine
Credit: N.Y. Times



Today’s Roadmap
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Overview 

Current State of Play: Virus and Vaccines

Overall Considerations:  Mandatory Versus Voluntary

Key Steps for Employers
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Current State of Play
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The vaccines have arrived, and should be at scale by June
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Vaccine Pfizer-BioNTech Moderna

Effectiveness Rate ≈ 90% ≈ 95% 

Date of FDA 
Approval

December 11, 2020 December 18, 2020

Dose Modality Two-dose delivery Two-dose delivery

Projected U.S. 
Distribution

200 million total (by 
July 21, 2021)

200 million total (by 
June, 2021)



Not a moment too soon…
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The most frequent question: what are workplaces doing?
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•Some are considering mandates.

•Some are considering voluntary programs, ranging from persuasion 
campaigns to providing free on-site vaccinations to paying workers to be 
vaccinated.

•Some are considering making vaccines available without expressly 
endorsing them.

•Many are taking a “wait-and-see” approach.



Overall Considerations: Mandatory vs. 
Voluntary Workplace Rules
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Employers likely can make vaccination a condition of at-will 
employment or a condition to return to work.
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If an employer requires vaccinations when they are available, 
how should it respond to an employee who indicates that he or 
she is unable to receive a COVID-19 vaccination because of a 
sincerely held religious practice or belief?  

… If an employee cannot get vaccinated for COVID-19 because 
of a disability or sincerely held religious belief, practice, or 
observance, and there is no reasonable accommodation 
possible, then it would be lawful for the employer to exclude the 
employee from the workplace. 

- EEOC, What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, 
and Other EEO Laws, December 16, 2020 (emphases added).



But should you? 
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But should you? 
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Reasons to Consider a Mandate

•Protecting Worker Health.

•Ensuring Workers Actually Get Vaccinated.

•Reducing the Costs of Absences and Lost Productivity.

•Getting and Staying Open.

•Reduced Civil Liability Risk.

•Possible Protection from State or Federal Regulatory Action (e.g., OSHA 
finding non-vaccination to be a dangerous work condition).
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Reasons to Consider a Voluntary Approach

•Employee Morale and Retention.

•Avoids Administrative Challenge of Administering Medical and Religious 
Exceptions.

•Less Liability For Medical or Religious Discrimination Claims.

•Mandate May Be Less Important in Certain Industries.
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Key Steps for Any Employer
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KEY STEP: Determine if you have a right to mandate vaccine

•Relevant even if you don’t plan to make vaccination a condition of 
employment, as it may still be a condition for certain employment 
activities (e.g., physical return to work).

•Review any applicable collective bargaining agreements.

•Review any other applicable employment agreements.

•Review federal, state, and local laws and guidance — which can and will 
change quickly…
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The legal environment will evolve fast…
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And may include OSHA (or state-OSHA requirements)…
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The employer shall make available the hepatitis B vaccine and 
vaccination series to all employees who have occupational 
exposure [to bodily fluids], and post-exposure evaluation and 
follow-up to all employees who have had an exposure incident… 
[t]he employer shall assure that employees who decline to 
accept hepatitis B vaccination offered by the employer sign the 
statement in appendix A.

- 29 CFR 1910.1030 et seq. (OSHA Bloodborne Pathogen Standard) (emphases added).



KEY STEP: Prepare For Exemption Requests

• If voluntary, consider requiring attestation that workers understand the risk . . . 
but recognize that liability waivers may not be enforceable.

• If mandatory, by law still must have disability (ADA) and religious (Title VII) 
exemption accommodation programs:

•Remember, these programs do not guarantee a right to opt-out of vaccination 
— only the right to an interactive process to assess if accommodation is 
possible without imposing “undue hardship” on the workplace; sometimes, 
this will not be possible.

•And employees are not necessarily entitled to a work-from-home 
accommodation.  Employers may in some circumstances instead require that 
workers come to work with masks and social distancing, for example.
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Remember … 
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Managers and supervisors are reminded that it is unlawful to 
disclose that an employee is receiving a reasonable [vaccine-
related] accommodation or retaliate against an employee for 
requesting an accommodation.

- EEOC, What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, 
and Other EEO Laws, December 16, 2020 (emphases added).



KEY STEP: Determine Allocation and Availability 

•Early updates suggest the Biden Administration will, in a change from 
current policy, push to release all vaccine doses for distribution as soon 
as possible, rather than holding some back for second doses.

•President-Elect Biden has also expressed a willingness to use the Defense 
Production Act (DPA) to accelerate production rates.

•The mechanics of distribution, however, will remain at the state level, so 
the rate at which vaccinations take place will continue to vary place to 
place.
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KEY STEP: Determine Allocation and Availability 

•A major, and thus-far unresolved, issue is what groups will have access to 
the vaccine first. 

•The CDC issued guidance this December prioritizing (1) frontline medical 
care providers, then (2) “frontline essential workers,” and then (3) other 
essential workers. 

•But this guidance is not binding on the states.
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Deep dive: Vaccine Allocations
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•CDC Guidance (December 22, 2020): CDC recommends that [after 
frontline medical workers and vulnerable persons in long-term care]  
vaccination should be offered to . . . [f]rontline essential workers such as 
fire fighters, police officers, corrections officers, food and agricultural 
workers, United States Postal Service workers, manufacturing workers, 
grocery store workers, public transit workers, and those who work in the 
educational sector (teachers, support staff, and daycare workers).



KEY STEP: Determine whether, and to what extent, you will 
administer vaccines directly or contract with a third-party to 
administer vaccines

•Administering vaccines directly, on-site, can save worker time and build buy-in.

• In the event a vaccine does injure an employee (such as by side effects), 
employers may be protected by the Public Readiness and Emergency 
Preparedness (PREP) Act, and may also be covered by workers’ compensation. 

•Contracting with a third-party to administer the vaccine can further shield from 
vaccine administration liability.

•Note, though, that employers who administer or contract to have the vaccine 
administered may take on medical privacy obligations under the ADA and the 
Genetic Information Non-Discrimination Act (GINA) — though requesting proof 
of receipt of vaccination is not, by itself, a disability- or genetic- related inquiry, 
so employers can do so.

24



KEY STEP: Build workplace buy-in
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• Ensure buy-in: Matters for mandatory or voluntary program.

• Develop clear workplace communications — explain why the policy is in place.

• Consider tying vaccine requirements to re-opening and a return to normal, to 
emphasize the benefits.

• Consider reducing the “cost” of vaccination
•Direct costs (e.g., covering extra paid sick time in event workers have adverse 
reaction, paying for vaccine administrative costs even if out-of-plan for 
workers).

• Indirect costs (e.g., reducing travel time by having on-site vaccination).

•Prepare for some workplace disagreement and for hard conversations.



KEY STEP: Consider Thoughtful Re-Opening
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• In the short term, mask mandates and distancing may still be required 
even for vaccinated workers.

• Longer-term, however, permitting relatively more freedom to vaccinated 
workers can build buy-in around vaccination.



KEY STEP: Prepare for, and Weigh Risks of, Civil Liability

27

• Under almost any policy, there are risks of civil liability.

•Employers that rigorously mandate vaccines may risk discrimination 
claims if they fail to offer legally required accommodation procedures.  
They may also face other claims from employees who object to the 
requirement.

•Conversely, if a company does not require a vaccinated workforce, then 
customers, contractors, or other stakeholders might sue the employer for 
failing to impose a mandate, on the theory that this fell below a 
reasonable standard of care. 



Covid-19 Small Business Resources



COVID-19 
Resources

• First PPP Draw Borrower Application (Updated 1/8/21)
• Second PPP Draw Borrower Application (Released 1/8/21)
• NFIB PPP Second Draw Tip Sheet

• PPP Loan Forgiveness Form 3508S Application Instructions
• PPP Loan Forgiveness Form 3508S Application

• PPP Loan Forgiveness Form 3508EZ Application Instructions
• PPP Loan Forgiveness Form 3508EZ Application

• PPP Loan Forgiveness Form 3508 Application Instructions
• PPP Loan Forgiveness Form 3508

• AICPA PPP Loan Forgiveness Calculator (updated 11/16/20)

• NFIB Coronavirus Resources (including webinar recordings)

• NFIB FFCRA Tax Credit Tip Sheet
• NFIB Covid-19 in the Workplace Tip Sheet
• University of Michigan Covid Vaccine FAQs

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sba.gov%2Fdocument%2Fsba-form-2483-paycheck-protection-program-borrower-application-form&data=04%7C01%7CKevin.kuhlman%40nfib.org%7C32ba0c37b1084698e15808d8b43c1c2a%7C5cd0a0cc694543ed87cb649f84121ea2%7C0%7C0%7C637457517574902483%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=d78AAmCS2n1HeNCnPvuVaCrXnoSl9ujhc15ehw9xg0A%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sba.gov%2Fdocument%2Fsba-form-2483-sd-ppp-second-draw-borrower-application-form&data=04%7C01%7CKevin.kuhlman%40nfib.org%7C32ba0c37b1084698e15808d8b43c1c2a%7C5cd0a0cc694543ed87cb649f84121ea2%7C0%7C0%7C637457517574912478%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=TzYpuslUAbR%2FjnEIjWtD%2BitajQHV8dcHZ7Vi%2BmxRf7o%3D&reserved=0
https://assets.nfib.com/nfibcom/PPP-Second-Draw-Overview-for-Small-Businesses.pdf
https://home.treasury.gov/system/files/136/PPP-Loan-Forgiveness-Application-Form-3508S-Instructions.pdf
https://home.treasury.gov/system/files/136/PPP-Loan-Forgiveness-Application-Form-3508S.pdf
https://home.treasury.gov/system/files/136/PPP-Loan-Forgiveness-Application-Form-EZ-Instructions.pdf
https://home.treasury.gov/system/files/136/PPP-Forgiveness-Application-3508EZ.pdf
https://home.treasury.gov/system/files/136/PPP-Loan-Forgiveness-Application-Instructions_1_0.pdf
https://home.treasury.gov/system/files/136/3245-0407-SBA-Form-3508-PPP-Forgiveness-Application.pdf
https://future.aicpa.org/resources/download/ppp-loan-forgiveness-calculator-excel
https://www.nfib.com/content/analysis/coronavirus/latest-on-coronavirus-from-nfib/
https://assets.nfib.com/nfibcom/NFIB-FFCRA-Tax-Credits.pdf
https://assets.nfib.com/nfibcom/COVID-in-the-Workplace-Tip-Sheet-11112020.pdf
https://www.uofmhealth.org/coronavirus/vaccine-faq


Step-by-Step Guide to the PPP 2nd Loan Application



Second PPP Loan

Eligibility:

 300 or fewer employees (including sole proprietor, independent contractor, or self-
employed individual), 

 25% or more reduction in gross receipts in Q1, Q2, Q3, Q4 of 2020 compared to same 
quarter in 2019 or 25% reduction in annual receipts in 2020 compared to 2019.

 Used all the funds from the first PPP loan (not required to have applied for forgiveness yet) 

 Been in business prior to February 15, 2020

SBA Documents: 
Top-line Overview of PPP Second Draw Loans
Paycheck Protection Program Second Draw Borrower Application Form
Documentation Requirements (SBA Interim Final Rule, page 32)

https://www.sba.gov/document/support-top-line-overview-second-draw-ppp
https://www.sba.gov/document/sba-form-2483-sd-ppp-second-draw-borrower-application-form
https://www.sba.gov/sites/default/files/2021-01/PPP%20--%20IFR%20--%20Second%20Draw%20Loans%20%281.6.2021%29-508.pdf


PPP Second Draw Borrower
Application Form 2483-SD





Full and part 
time each 
count as 1

Business 
activity code on 
your IRS income 
tax filing

















How is the 25% reduction calculated?



25% or more reduction test in gross receipts

Compare full year
Annual 2020 Annual 2019
OR
Compare any quarter in 2020 with same quarter in 2019
Q1 2020 Jan. – Mar. Q1 2019  Jan. – Mar. 
Q2 2020 Apr. – June Q2 2019  Apr. – June 
Q3 2020 July – Sept. Q3 2019  July – Sept.
Q4 2020 Oct. – Dec. Q4 2019  Oct. – Dec.

In business only part of 2019? 
(can compare Q3 or Q4 2019 with any quarter in 2020)
Q1 2020  Jan. – Mar. N/A
Q2 2020  Apr. – June N/A 
Q3 2020  July – Sept. Q3 2019  July – Sept.
Q4 2020 Oct. – Dec. Q4 2019  Oct. – Dec.

Started business in 2020, before Feb. 15th?
(can compare Q1 with any other quarter in 2020)
Q1 2020 Jan. – Mar.
Q2 2020 Apr. – June 
Q3 2020 July – Sept.
Q4 2020 Oct. – Dec. 

Documentation
Bank statements, tax statements, financial 
statements. SBA Interim Final Rule (page 32)

Loan of $150,000 or less don’t have to provide 
documentation at the time of loan application, 
only when applying for forgiveness 

Calculation 
Can use either Cash or Accrual accounting 
method, whichever you normally use 
(If you don’t know, you probably use cash 
accounting)

* Do not include unemployment, loans, PPP loan
forgiveness or EIDL grant. (Some state or local
grants however may be considered income.)

https://www.sba.gov/sites/default/files/2021-01/PPP%20--%20IFR%20--%20Second%20Draw%20Loans%20%281.6.2021%29-508.pdf


How much can I get with a second PPP loan?



Calculation of Loan Amount

2.5 x average monthly payroll costs for 2019 or 2020

3.5 x average monthly payroll costs for 2019 or 2020  (businesses in 
hospitality and restaurant industries under NAICS Code 72)



Calculation of Loan Amount Seasonal Employers*

 Seasonal businesses may apply based on the average monthly payroll costs for 
any 12-week period between February 15, 2019 and February 15, 2020.

 A seasonal employer is defined as one that:
 “Does not operate for more than 7 months in any calendar year; or
 During the preceding calendar year, had gross receipts for any 6 months of 

that year that were not more than 33.33 percent of the gross receipts of 
the employer for the other 6 months of that year’’.

*There is a separate calculation for farmers and ranchers.



Payroll Costs
 Compensation to employees (whose principal place of residence is the United States) in the form of 

salary, wages, commissions, or similar compensation; cash tips or the equivalent (based on 
employer records of past tips or, in the absence of such records, a reasonable, good-faith employer 
estimate of such tips); maximum $100,000 on an annualized basis.*

 Payment for vacation, parental, family, medical, or sick leave. 

 Allowance for separation or dismissal. 

 Payment of state and local taxes assessed on compensation of employees. 

 New: Payment for the provision of employee benefits consisting of group health care or group life, 
disability, vision, or dental insurance, including insurance premiums, and retirement.

 For owner employees (i.e., independent contractor, sole proprietor, or self-employed): cash 
compensation has been interpreted by the SBA/Treasury to be W-2 wages or self-employment 
income that the owner-employee pays self-employment taxes on, such as Schedule C, line 31 or 
Schedule K-1, line 14a, with cap of $100,000 on an annualized basis.

*Do not include amounts paid to 1099 contractors; they may apply on their own.

https://www.sba.gov/sites/default/files/2020-06/How-to-Calculate-Loan-Amounts-508_1.pdf


Payroll Costs for Self Employed without Employees

1. Find or complete your Form 1040, Schedule C for 2019 or 2020.

2. Locate your net profit on line 31. The max for PPP loans is $100,000 annualized 
income, so cap any net profit over $100,000 for the following steps.

3. Divide this total by 12 to find your average monthly net profit.

4. Multiply by 2.5 to determine the PPP loan amount to request to cover 2.5 months 
of average profits (“payroll”) for a self-employed business.

5. Gather documentation to substantiate this income – 2019 (or 2020) IRS Form 1099-
MISC detailing non-employee compensation received (box 7), invoice, or bank 
statement showing self-employment, and a 2020 invoice or bank statement 
covering February 15, 2020 at the latest.



Payroll Costs for Self Employed with Employees

1. Find or complete your Form 1040, Schedule C for 2019 or 2020.

2. Locate your net profit on line 31. The max for PPP loans is $100,000 annualized income, so 
cap any net profit over $100,000 for the following steps. If less than zero, set to zero.

3. Add gross wages & tips for employees residing in the US using 2019 IRS Form 941 Taxable 
Medicare wages & tips (line 5c- column 1).

4. Add pre-tax benefits to employees, such as health insurance.

5. Cap all individual employee’s wages, tips, and benefits at $100,000.

6. Add employer health insurance and retirement contributions (found on Form 1040 
Schedule C line 14 and 19, respectively), and any state and local taxes on employee 
compensation that apply to your business.



Payroll Costs for Self Employed with Employees cont.…..

7. Divide this total by 12 to find your average monthly net profit.
8. Multiply by 2.5 to determine the PPP loan amount to request.
9. Gather documentation to substantiate this income – 2019 (or 2020) 

Form  1040 Schedule C, Form 941 and state wage unemployment 
insurance tax forms from each quarter in 2019 (or 2020) (or tax 
forms/payroll processor records containing similar information), 
retirement and health insurance contributions, and an invoice 
showing operation before February 15th, 2020.



How can I spend the loan to ensure forgiveness?



Eligible PPP Expenses
o Payroll

o Utilities (gas, electricity, water, telephone, internet) 

o Rent (real and personal property)

o Mortgage Interest

New Eligible Expenses
o covered operations expenditure

o covered property damage cost

o covered supplier cost

o covered worker protection expenditure

60/40 rule still applies
Must spend at least 60% of 
PPP loan on eligible payroll 

expenses 

Choose between  
8 to 24 week 

covered period



Expanded Eligible PPP Expenses

o PPE expenses, covered worker protection and facility modification expenditures, 
including personal protective equipment, to comply with COVID-19 federal health and 
safety guidelines.

o Property damage costs due to public disturbances that occurred during 2020 that are 
not covered by insurance

o Supplier expenditures pursuant to a contract, purchase order, or order for goods in 
effect prior to taking out the loan that are essential to the recipient’s operations at the 
time at which the expenditure was made. Supplier costs of perishable goods can be 
made before or during the life of the loan.

o Operational payments for software, cloud computing, and other human resources 
and accounting needs.



Other Small Business Financial Aid



Additional Funding for EIDL Advance Grants

 $20 billion for EIDL Advance grants. 

 Eligibility: small businesses and nonprofits in low-income communities 
can receive $10,000 grants. 

 Any small businesses and nonprofits in low-income communities that 
received an EIDL Advance previously are also eligible to receive the full 
$10,000 if their award was less in the first round of grants.



Employee Retention Tax Credit
 Extended to July 1, 2021

 Increase the fully refundable portion of qualified wages from 50% to 70%.

 Employers able to take the Employee Retention Tax Credit and participate in the PPP.

 Excluding wages paid for by PPP loan

 Find a Tax Expert | Find a Tax Preparer | National Association of Enrolled Agents (NAEA)

Extension of Paid Leave Credits
 Extends the refundable payroll tax credits through March 31, 2021. The mandate ends 

Dec. 31, 2020, but owners can still take advantage of the tax credit until March 31st.   
NFIB FFCRA Tax Credit Tip Sheet

 Allows self-employed individuals to use their average daily self-employment income from 
2019, rather than 2020, for purposes of computing these credits. 

https://taxexperts.naea.org/
https://assets.nfib.com/nfibcom/NFIB-FFCRA-Tax-Credits.pdf


Pandemic Unemployment Assistance 
 Extends the Pandemic Unemployment Assistance (PUA) program, which provides 

continued unemployment assistance to the self-employed, freelancers, gig workers, 
part-time workers and other individuals in non-traditional employment. 

 It also increases the number of weeks of PUA benefits an individual may claim, from 
39 to 50.



Direct Stimulus Payments

Provides an additional round of Economic Impact Payments of 

 $600 for individuals earning up to $75,000 per year, 

 $1,200 for couples making up to $150,000 per year, 

 $600 payment for each child dependent.



Have questions? 
Email us at 
info@nfib.org
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